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The  tiroceeriings  were  begun  at  0900. 

THE  PRESIDENT;  7e  are  here  on  no  naoers, 
but  to  discuss  the  question  of  procedure  In  cross- 
examination  of  defense  witnesses  by  counsel  for  the 
defendants  who  dio  not  call  those  witnesses. 

I  suggest  that  there  is  not  much  Difficulty, 
perhaps,  about  the  Dosition  except  in  regard  to  re¬ 
examination;  but  of  course  we  desire  to  hear  you  fully. 

l£R.  LOGAN:  V/ell,  Judge,  in  so  far  as  witnesses 
called  cn  inaiviaual  phases  are  concerned,  I  do  not 
think  we  would  have  any  difficulty.  There,  of  course, 
the  witness  would  be  called  by  the  particular  accused 
who  is  presenting  his  evidence. 

THE  PRESIDENT :  ves. 

1R,  LOGAN:  And  the  method  of  procedure  there, 

T  fully  agree  v/ith  3rigadier  Nolan,  should  be  that  all 
the  accused  complete  their  examination  of  tne  witnesses 
first,  ana  then  the  prosecution's  cross-examination, 
ano  if  any  redirect  is  necessary  the  accusea  should 
have  an  opportunity  to  do  so.  That,  I  think,  is  tne 
procecure  followed  in  national  courts  where  there  are 
many  defendants. 

THE  PRESIDENT :  In  America,  I  suppose,  if  one 
aefendant  calls  a  witness,  that  witness  can  be 
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cross-examined  by  twe  other  defendants. 

;'R.  LOGAN;  That  is  right,  yes,  and  thev  are 
all  bouna,  of  course,  by  the  testimony  of  the  witness. 

THE  PRESIDENT;  Yes.  he  rry  be  hostile  to 
the  interests  of  the  other  oefendants. 

I*R.  LOGAN:  That  is  right.  Hut  the  general 
procedure  is,  I  think,  if  the  oefendants  finish  with 
%  the  witness,  then  the  prosecution  cross-examine,  and 

then  redirect  by  the  defencants.  That,  I  think,  would 
be  better  than  the  procedure  whereby  the  prosecution 
would  cross-examine  before  any  other  cefendar.t  conducted 
any  examination.  It  woulo  simplify  matters,  I 
believe. 

THE  PRESIDENT;  'Veil,  up  to  the  point  of  re¬ 
examination  I  die  not  anticipate  there  -»oulc  be  anv 
contest.  But  w..at  is  the  position  then?  The  re- 

t 

examination  is  coneucted  lr  the  first  Place  b"  counsel 
for  the  cefendant  who  called  the  witness. 

MR .  LOGAN:  That  is  right.  Then,  any  other 
defendant  who  wishes  to  re-examine-- 

TiiE  PRESIDENT:  Veil,  he,  of  course,  has  cross- 
examined,  and  he  has  no  right  to  re-examination, 
unless  by  permission. 

KR.  LOGAN:  Or  it  might  be  with  respect  to 
something  the  prosecution  nas  brought  out  on  their 
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cross-examination. 

THE  PRESIDENT:  Tnat  is  why  I  suggested  to 
the  Japanese  counsel  the  other  cay  that  he  woulo  have 
to  get  our  permission  to  re-examine,  because  it  would 
be  further  cross-examination,  really. 

HR.  LOG'N:  But,  of  course,  he  would  be  con¬ 
fuse  to  tne  matters  which  naa  been  brought  out  by 
the  prosecution  on  cross-examination. 

TiiE  PRESIDENT:  But  ne  is  a  cross-examiner, 

?no  re-examination  by  him  aoes  not  exist,  actually. 

It  is  further  cross-examination,  and  then  only  with 
oermission.  But  I  do  not  think  there  would  be  any 
practical  cifficulty  because  if  anything  prejudicial 
to  one  of  the  cefenaants  is  brought  out  bv  the  prose¬ 
cution  in  tne  course  of  examining  a  witness  for  another 
1  defendant,  the  Court  is  almost  bound  to  nerm.it  the 

further  cross-examination. 

f'R.  LOGAN:  Yes. 

THE  PRESIDENT:  In  the  interests  of  justice. 

I  think  we  will  deciae  that  when  it  arises.  It  mav 
never  arise. 

I  haven't  heard  Hr.  C=.rr  on  these  things. 

But  you  nad  better  complete  what  you  have  to  say. 

HR.  LOGAN:  Yes. 

The  second  point  presents  more  difficulties. 


6 


That  is  with  respect  to  "'itnesses  called  on  these 
general  phases.  Of  course,  these  pnases  have  been 
arranged  to  trv  anc  expedite  the  trial  anc  oresent 
formal  matters,  more  or  less.  But  I  believe  we  right 
run  into  a  situation  where  a  witness  takes  the  stand 
anc  ne  ma v  testify  adversely  to  some  of 
the  accused.  Presumably  the  idea  is  that  these  v»it- 

% 

nesses  are  testifying  for  all  the  accused  on  the 
general  chases;  but  that  actually  may  not  be  so. 

THE  PRESIDENT:  V/ell,  apparently  it  isn't. 

L1R.  LOGAN j  I'o,  that  is  true.  Of  course, 
tne  witness  should  be  calleo  on  behalf  of  some  accused. 
Now,  as  you  probably  can  realize,  there  is  a  practical 
matter.  Gone  of  the  attorneys  who  are  examining  these 
witnesses  on  the  general  phase  --  it  is  within  his 

f  civision  —  and  it  may  not  affect  his  client  at  all. 

ne  may  not  be  particularly  interested  in  it,  but  he 
is  just  conducting  that  particular  division  of  the 
case.  7e  con't  feel  that  it  "ould  be  fair  for  an 
attorney  who  is  aoing  it  on  behalf  of  the  general  phase 
to  S3 y  that  he  is  calling  that  witness  on  behalf  of 
his  client  alone.  If  it  M,oulc  be  ju^t  understood 
tnat  the  same  procedure  could  be  followed  with 
respect  to  the  general  phase  as  what  ’•■e  contemplate 
on  the  individual  chases,  that  might  simplify  the 


examinations . 

THE  PRESIDENT:  Is  anything  being  put  on  in 
any  of  the  pnases  with  which  any  of  the  defendants 
d isagree? 

MR.  CUNNINGHAM:  Yes. 

MR.  LOGAN:  Well,  that  is  Difficult  to  say, 
Juoge.  As  you  know,  the  practice  here  will  orobablv 
result  t.ie  same  as  it  would  in  a  national  court.  You 
know  there  are  Instances  where  a  defendant  will  put 
a  witness  on  the  stanc  and  think  he  is  going  to  testify 
to  one  thing  and  he  may  testify  entirely  cifferentl”'. 
And  it  may  hurt  the  client  of  the  attorney  who  is 
conducting  examination;  it  may  hurt  somebodv  else. 

All  the  accused  are  not  in  a  position  to  know  what 
each  witness  is  going  to  testify  to  on  these  goneral 
phases,  ana  thev  can't  know. 

MR.  FURNESS:  Well,  to  be  oerfectly  frank, 
if  the  evidence  follows  tne  general  opening  statement 
and  seme  of  the  opening  statements  which  will  be 
rr.ade,  it  will  be  inconsistent  with  the  aefenses  of 
some  of  the  aefenoants,  there  is  no  coubt  whatever. 

THE  PRESIDENT:  There  appears  to  be  some,  not 
hostility,  but  inconsistency,  between  the  views  of  the 
Diplomats  and  the  ministers,  on  the  one  hand,  and  the 
soldiers  on  the  other. 
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K3.  FURNESS:  That  Is  inov* table,  with  t  enty- 

s  ix-~ 

THE  PRESILE1JT:  That  may  arts©  in  the  case 
of  Manchuria,  China. 

!i*.  LOGAN:  Testimony  might  ’veil  come  out  in 
these  general  passes  where  It  "ould  be  necessary  for 
these  attorneys  to  cross-examine  these  witnesses. 

£  t ~h.  FURNESS:  Th°t  is  inevitable,  I  think, 

with  t’’enty-six  men  on  the  stand,  as  it  is  no-». 

THE  PA38ILENT;  Have  you  any  suggestions  about 
overcoming  that?  Lo  ''ou  v/ant  each  oefondant  to  have 
the  right  to  cross-examine  to  whatever  extent  is 
necessary? 

JJi.  LOGAN;  I  thin?'  that  would  be  fair.  'Ye 
may  nave  the  situation  where  the  attorney  who  is  colling 
tno  witnesses  finds  that  the  witness  is  hostile  to  his 
client,  t  mean,  that  might  rest ilv  develop.  It  has 
happened  in  national  courts. 

I^i.  CUNNINGHAM:  'Veil,  your  Honor,  on  that 
proposition  there  are  several  witnesses  who  are  subject 
to  call  b”  several  different  defendants,  and  it  depends, 
of  course ,  upon  whether  we  ore  allowed  to  call  the 
witness  more  than  once.  But  if  the  defense  feels  that 
it  is  convenient  to  examine  that  witness  while  he  is 
on  tiie  stanc.  rathc-r  than  call  him  back,  then  his 
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examination  should  bo  conducted  bv  direct  examination, 
then,  °nd  not  cross-examination. 

f  R.  LOGAN:  In  other  worcs,  wo  mav  reach 
the  situation,  Juopo,  ’’/here  the  witness  is  called  on 
bjhalf  of  oil  tno  accused  and  examination  conducted 
by  one  attorney  one  some  other  attorney  may  ’"ant  to 
examine  him  on  direct. 

%  UR.  TAVEI'rSR :  But  not  on  the  same  subject 

matter, 

?R.  LOG  All:  It  might  cov  ;r  a  different 
subject  matter  while  no  is  still  on  the  stand. 

IR .  FURNESS:  If  you  con't  repeat  tne  ques¬ 
tions,  the  other  counsel  won't  lncroaso  the  length  of 
time  he  is  on  the  stona  at  all. 

Ml.  C’JKl.Ii'GHAh :  Tnoro  ray  be  instances  where 
^  we  '7 ill  bring  a  v»iteess,  sjv,  from  son:o  olaco  for 

away,  and  to  avoid  the  vitnass'  staying  two  or  throe 
or  four  -oaths  awaitivg  that  oart  of  the  cose,  cer¬ 
tainly  we  ought  to  be  able  to  examine  him  directly 
nna  preserve  his  t .stimony  rather  then  examine  him 
outside.  So  v/e  must  adont  a  compromise  rule  to  permit 
those  who  are  interested  in  direct  examination  to 
also  conduct  a  direct  xomination ,  one  then  those 
who  are  int>r.stec  acvors5ly  can  conduct  a  cross- 
examination. 


!1R.  TA^ENNER t  I'nv  I  rake  a  suggestion  at 
tnis  time? 

THE  PRESILEIiT  i  Yes. 

IIR.  TAVEIiNER:  ’e  hove  prepared  a  sot  of 
proposed  rules,  copies  of  vhlch  hav  *  boon  given  to 
counsel. 

THE  fr.ESIEEIT:  I  nnd  hotter  read  them  for 
the  purposes  of  the  recorc. 

"1.  Excont  with  the  rrovious  oerrlssion  of 
the  Tribunal  no  defense  witness  shall  be  callec  more 
tnnn  once." 

Wg  have  given  that  oermission  to  the  nrosecu- 
tion  anc  will  b:  inclined  to  extend  that  to  the  defense. 
Perhaps  somewhat  more  tann  inclined;  porhaos  wo  fool 
under  obligation  t'l  do  so. 

"2,  Counsel  calling  a  witness  shall  in  all 
cases  stat^  on  behalf  of  which  defendant  or  defendants 
ho  is  cailoo,  and  without  the  special  or-rmission  of  the 
Tribunal  not  more  than  one  counsel  shall  examine  him 
in  chief." 

That  is  quite  reasonable. 

"3.  If,  but  onl^  if,  a  witness  gives  evidence 
against  the  interest  of  some  other  defendant,  couns  1 
for  that  defendant  mav  cross-examine  him  and  shall  do 
so  immediately  aft  r  the  direct  xamination  or 


MR.  TA'^NRER:  I'nv  I  make  a  suggestion  at 
tnis  tlmo? 

THE  PRES  XL  Bin’s  Yes. 

!a.  TAVEIiNER:  'o  have  prepared  a  sot  of 
propos eo  rules ,  copies  of  which  hav'  boon  given  to 
counsel. 

THE  FRESILEI’T:  I  nao  better  read  thorn  for 

the  purposes  of  the  recorc. 

"1.  Excent  with  the  previous  oerrission  of 
the  Tribunal  no  defense  witness  shall  be  calico  more 
tnan  onco." 

'Vo  have  given  that  permission  to  the  Prosecu¬ 
tion  and  will  be  lr.clioec  to  extend  that  to  the  defense. 
Perhaps  somov/hat  more  tnan  inclined  5  perhans  va  f  oel 

under  obligation  to  do  so. 

'•2.  Counsel  calling  a  witness  shall  in  all 
cases  stat;  on  behalf  of  whicn  ce Cendant  or  defendants 
he  is  calico,  anc  without  the  special  permission  of  the 
Tribunal  not  more  than  one  counsel  shall  exasi’.nc  him 
in  chief." 

Tn;  t  is  quite  reasonable. 

"3.  If,  but  onlv  if,  a  witness  gives  evioence 
against  the  interest  of  some  other  oofendant,  couns  1 
for  that  defendant  may  cross-examine  him  and  shall  do 
so  immediately  aft  r  the  airv.ct  examination  or 
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examinations." 

"oil,  that  is  the  rain  qu  :3tio.n,  end  that 
sac- ms  to  bo  the  only  w  y  to  oocico  it. 

"4.  Counsel  for  the  prosecution  shall  cross- 
examine  after  examination  or  cross-examination  by 
counsel  for  the  accused  is  completed .  ’’ithout  the 
special  permission  of  the  Tribunal  not  more  than  ~ne 
prosecuting  counsel  shall  cross-  xamin>." 

* 

Obviously  so.  There  is  no  contest  ''bout  that 

rule. 

"5.  Without  the  special  o  rmission  of  the 
Tribunal,  not  more  than  one  defense  counsel  shall  re¬ 
examine." 

Ho  has  already  cross-examined.  Tne  question 
is  whether  he  shall  be  entitled  to  further  cross- 
examination. 

T  VR.  L0F3Z:  Re-examine  on  redirect.  That  is 

the  purpose  of  No.  5. 

THE  PRESIDENT*  Well,  there  could  onlv  be 
one  r --examination  in  any  circumstances,  conoucted  by 
the  counsel  v»hos  3  client  called  the  witness.  He  would 
examine  in  chief.  There  "oulc  be  cross-examination  by 
others,  ano  then  he,  the  couns-  1  whose  client  called 
the  witness,  would  re-examine.  Hut  Mr'— examine"  Isn't 
the  term  you  would  apply  to  c.uestioning  bv  couns  .1  in 
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other  interests.  Thore  •  'oulc  )  further  cross- 
examination. 

i*R.  LOGAN:  I  night  say  tills  I  tom  2  Is  the 
one  tunt  migut  give  trouble  on  those  general  phases. 

I®.  FURNESS :  No.  2  and  No.  3,  I  think. 

J'R.  CUNNING  HA!' :  No.  1,  too.  There  can’t  bo 
agreement  on  1. 

KR.  LOGAN:  As  I  oxplainoc,  a  witness  rr.nv  be 
produced  on  one  of  these  g.n.ral  divisions  and  the 
attorney  who  is  going  to  conduct  the  examination  mev 
not  b  j  particularly  interested  in  his  t -stimonv  in  so 
far  as  his  o -n  client  is  concerned,  but  it  is  just 
that  no  is  called  in  assisting  in  the  general  phase. 

221.  FURNESS:  Isn’t  it  also  true  that  und„r 
ttK  C.iart^r  .and  th-»  Court's  rules,  acn  defendant 
should  nav  e  counsel  of  his  o,->n  cholco?  H  .  has  not 
•  chosen  tnis  man  to  conduct  the  complete  oxnrination. 

Hi  is  entitled  to — 

THE  i  RESIDENT;  Thor  is  some  reference  in 
the  Chart  r  to  reasonabl  limitation  b:ing  olac  .c  by 
the  C^urt  on  the  right. 

IR.  LOGAN:  Tn~  accused  has  th  right  to 

examine  ach  witn.ss. 

The  point  I  nm  trying  to  make,  Jucg-,  is 
that  v.  or-  trying  to  conduct  this  defens  as  ore  rly 


as  possibly  ana  in  thos  gjn.rnl  whnsos  It  is  a  clf- 
f^r  .nt  situation  than  in  tho  individual  ohas  n. 

TIH3  PRES IL ENT:  I  rooliz-i  that. 

MR.  COKYNS  CARR:  v~ur  Honor,  might  T  suggost 
this:  7o  aro  surely  entitled  to  assume,  unless  arc 
told  to  the  contrary,  that  a  witness  called  on  tho 
g-noral  phase  is  b-ing  callea  on  b  half  of  all  th : 
oofondants.  If  thev  know  in  acvnnc  .  that  thorn  is 
some  oefenaant  who  does  not  want  to  acont  that  witness' 
evioence,  that  shoulc  be  stated  at  the  beginning  of 
his  examination. 

TiiE  FRESIDEKT :  I  oon't  kno  -  one  phase  in 
'hich  all  the  defendants  are  agreed.  I  don't  know  one 
phase  yet,  ..r,  Carr.  I  '"oulc  like  to  know  that  on  all 
phases  they  were  all  agreecu  But  they  nave  srecified 
the  defendants  who  go  not  agree  on  most  ohases. 

MR.  LOGAN:  Then,  again,  you  see,  manv  of 
the  accused  co  not  know  the  testimony  t-iat  tne  ,-,ltness 
is  going  to  give -- when  I  say  accused,  T  mean  the 
counsel  —  when  he  is  put  on  the  stand  in  the  general 
pnase. 

As  a  practical  matter,  though,  what  difference 
does  it  make  whether  he  is  Dut  there  on  benalf  of  one 
accused  or  all?  His  testimony  is  binding  on  all  of 
them,  ’.hat  we  want  to  go  is  preserve  the  right  of 


cross-examination. 

THE  PRESIDENT:  Is  there  complete  unanimity 
among  counsel  for  the  defendants  in  this  matter?  If 
there  ">ere,  '*,e  woulc  have  no  difficulty;  it  would  work 
all  right.  Ve  'oulo  be  able  to  oeal  with  each  situation 
as  it  arose  then. 

I®.  LOGAK:  'Veil,  I  think  v»e  are  oractlcallv 
agreed,  if  the  same  procedure  coulo  be  followed  with 
resoect  to  the  general  phases  as  what  will  be  followed 
on  incividual  phases. 

I®.  CUNNINGHAM:  You  see,  your  Honor,  the 
oifficulty  is  that  tnere  are  several  phases  of  the 
case  in  which  several  defendants  are  not  interested 
at  all  ano  go  not  participate  much  in  what  goes  on  in 
those  phases.  Therefore,  it  Is  pretty  hard  to  bino  a 
cefendant  in  a  particular  phase  wnen  he  does  not  have 
his  interest  involved  and  coes  not  participate  in  the 
general  orogram  building  uo  that  phase  of  the  case, 
don't  you  see. 

THE  PRESIDENT:  Yes. 

I®.  FURNESS:  I  think  there  is  complete 
unanimity  that  each  counsel  thinks  lie  should  have  the 
right  to  cross-examination  and  examine  inoeoendently— 

THE  PRESIDENT:  If  something  should  arise 


prejuoicial  to  him 


15 


FtJRHESS:  Or  If  something  to  which  that 
witness  can  testify  shoula  be  developed  by  him  ano  not 
by  someone  else. 

COI.YIiS  CARR;  Then  It  Is  adoitional 
examination  in  chief,  ano  we  "/ere  anxious  to  dra v;  the 
cistinctlon  that  counsel  for  another  defendant  to  which 
the  'itness  was  unfriendlv  shouldn't  be  permitted  to 
claim  the  right  to  cross-examine  him  and  get  out,  by 
right  of  leading  questions,  testimony  he  might  not  be 
able  to  get  by  examining  him  in  chief.  Either  the 
counsel  should  make  up  his  mind  whether  he  is  treating 
the  witness  as  his  own  witness  or  whether  he  is  treat¬ 
ing  him  as  hostile. 

!’R.  GUKNIKGHA?!:  You  see,  vour  Honor,  we 
are  trying  to  get  out  of  the  "itness  all  the  facts 
in  the  issues  in  the  interests  of  each  individual. 

If  we  draw  a  line  preventing  that  witness  from  telling 
what  he  knows  which  would  be  heloful  to  the  Court  on 
account  of  some  strict  rule  of  examination,  then  we 
are  being  handicapped,  don't  vou  see?  Tie  witness 
should  be  permitted,  when  he  is  on  the  stand,  to  tell 
\»'hnt  he  knows  regaroless  of  rules,  and  any  defendant 
or  defendant's  counsel  '"ho  has  some  pertinent  question 
which  is  relevant  to  the  issues  should  be  able  to  bring 
out  of  that  witness  what  he  expects  that  witness  to 
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tastify.  There  isn't  any  doubt  th*«t  ought  to  be  the 
rule. 

13.  FURNEGS:  Isn't  tint  the  rule,  Article  15e: 
"The  prosecution  and  each  accused  (by  counsel  only,  if 
represented)  may  examine  each  "'Itness  anc  each  accused 
’"ho  gives  testimony." 

13.  LOGAN:  I  cion't  think  anybooy  denies  that. 

It  is  Just  n  question  of  how  we  can  co  it  most  expe¬ 
ditiously  so  tnore  wouldn't  be  confusion. 

13.  COUYKS  CARR:  V/hat  we  nave  to  guard  agrinst 
here  is  we  co  not  want  to  have  counsel  examining  a 
friendly  witness  with  the  opportunitv  of  putting  '.'oros 
into  his  mouth,  which  he  woulc  have  by  cross-examination. 

f'3 •  LOGAN:  .ell,  I  oon't  think  that  condition 
•'ill  arise,  Fr .  Carr.  For  example,  if  a  witness  is 
called  in  one  of  these  general  Phases,  he  is  examined 
by  counsel  A,  and  counsel  B  feels  that  tnat  witness 
has  more  information  that  he  would  like  to  have  brought 
out,  B  shoulc  be  given  the  opportunity  to  examine 
that  witness  in  chief.  And  it  may  be  that  attorney  C 
might  cisagree  with  something  the  witness  has  said  and 
wishes  to  cross-examine. 

I  thin’-*  a  rule  could  be  adopted  whereby  B 
coulc  examine  in  chief  and  C  could  cross-examine  if  he 
saw  fit,  ana  rnavbc  D  and  E  might  want  to  cross-examine, 


17 


too. 

MR.  LOPEZ:  Vy  thought  is,  for  practical 
purposes,  Mr.  President,  before  s  witness  Is  to 

testify  on  the  witness  stand,  more  or  less  A,  B  ^nc  c 
dofondants,  for  oxamole,  know  beforehand  whether  he 
:oulc.  be  quite  hostile  or  friendlv  to  then-  end  what 
">oula  bo  the  nature  of  his  testimony  favorable  to  3 
ano  C  not  presented  on  the  stand  bv  A  on  his  nart  of 

> 

the  case.  If  3  ano  C  counsel  have  any  knowledre  test 
th5  particular  witness  X,  for  example,  has  something 
rooo  to  say  about  3  and  C,  B  and  C  coulc  go  to  r  ^nd 
say,  "Could  you  ask  him  the  following  questions, 
please,  in  our  favor?"  That  avoids  confusion.  If  '"e 
allowed  the  rule  to  be  so  relaxed  as  to  oormit  the 
couos3l  for  twenty- six  defendants  to  conduct  exorinntion 
in  cnief,  this  trial  would  b  endless. 

A  IR.  LOGAN:  Well,  I  don't  think— 

THE  PRESILENT:  /o  won't  alio-;  thst.  ,fe  won't 

allow  twenty-six  oefcndants. 

MR.  COKYNS  CARR :  !!av  I  mention  that  at 
Nuernberg,  we  are  informed  —  Colonel  (Smirnov),  her  , 
v;as  nresent ,  and  he  tells  us  that  at  first  they  adopted 
the  rule  which  the  defense  are  asking  for;  namely,  that 
as  many  defense  counsel  as  liked  could  examine  in  cnief. 
But  thev  found  so  much  time  was  taken  up  that  they  made 
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a  strict  rule  that  only  one  shoulc  examine  in  chief, 
rnc  any  other  defendant  'ho  wonted  questions  put  on 
his  b.nolf  should  have  to  get  them  put  that  counsel. 

’Vo  ore  not  .asking  for  th^t  rule  in  strictness, 
but  it  shoulc  be  applied  subject  to  the  psrmission  of 
the  Court. 

:B.  LOGAN s  Lid  they  hove  goaoral  phases  in 
Nuernberg? 

KR.  CUNNINGHAM t  To,  they  oic  not. 

KR.  LOGAN:  That  is  the  answer  to  that. 

Ml.  COITTS  CARR:  That  may  b;. 

But  something  to  tuis  point  about  stating  on 
■  i  ho  s  e  behalf  ho  is  called.  I  can  see  th>.  cef  end  ants* 
oiff iculty  about  that.  But  subject  to  that,  there 
doesn't  seem  to  be  any  particular  Difference  between 
the  rules  in  the  inciviaual  phase  one  those  in  the 

<£  general  phase. 

m.  LOGAN :  I  say,  if  something  like  that 

could  bo  worked  out,  I  think  './3  "ould  all  be*  satisfied. 

In  res  doc  t  to  what  Mr.  Lopez  s'1  id,  it  is 
practically  impossible  for  the  accused  or  their 
attorneys  to  know  the  testimony  the  witness  is  going 
to  give  before  he  is  put  on  the  stand.  The  one  who 
is  conducting  examination,  of  course,  knows.  But 
there  are  so  many  accusec  ana  we  all  have  so  much  to 
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oo  tint  -Vi  can't  l’ollov;  ov.-rythier,  r.  Lor ez.  Ml  of 
us  do  not  know  the  testimony  a  ''itnoss  Is  going  to  give 
’•vh  in  no  is  put  on  tlw-se  general  pnasos. 

UR.  LOPEZ:  But  Mr.  Logon  "ould  not  cony  the 
f'ct  tnat  for  nil  nrnctic'1  nurposjs,  ”r.  President, 
examination  in  chief  is  nev„r  conducted  in  tho  manner 
of  cross-exomt nation,  if  you  mot  :  fishing.  You 
would  kno  ■  boforohano  what  ho  would  testify  to  in 
direct  examination  in  chi  if.  You  never  rut  n.nv  cues  - 
tion  in  examination  in  chi.f  unless  you  knovt  it  is 
go'np  to  be  favorable  and  is  A. n  f-vor  of  your  defendant. 
And  I  venture  to  say  that  ‘f  any  /itnoss  is  presented 
bv  £,  for  example,  in  the  courtroo-  ,  B  and  C  *'  »ulo 
never  ask  hi:1  any  other  question  unless  ho  know  before¬ 
hand  v/hathe  -as  going  to  testify  to,  and  ne  -voulc  not 
Know  it  unless  counsel  for  3  and  C  had  interviewed 
the  '/itnoss  beforehand. 

MR.  LOGAN:  Tint  is  true,  in  pirt. 

MR.  LOPEZ:  Yos,  for  practical  purposes. 

MR.  LOGAN:  That  is  true  in  part.  But  vou  see, 
in  this  general  phase  if  tne  -/ itness  is  out  on  as 
representing  all  tho  accused.  3  and  C  wouldn't  have 
the  opportunity  of  examining  in  chief  on  other  natters 
thev  think  they  can  get  from  this  rarticular  '/itnoss. 

MR.  LOPEZ:  Th.re  are  exceptions  to  til,  rule, 


nnd  thrt  is  why  It  ought  to  b.  l.ft  to  tho  sonnc 
oiscrotion  of  tho  Court.  If  t.ur  .  is  ronsonnblo  ground 
for  thorn  to  t“k<j  ocvnntngo  of  tho  -.xcortion,  l^t  thot 
oxcoption  It  odminlsterod  4n  th'ir  f^vor.  Mut  not 
othorv/iso ,  Kr.  President. 

lit.  LOGAN:  I  think  tho  a  of  ns  could  bo 
trusted  here  not  to  ongngo  In  u.oouj  cross-.-x-min-'t ion 
of  tiioso  witnesses. 

Hh.  LOPEZ;  We  nro  not  concerned  "Ith  tho 
cross-oxni'.innt io:' .  nro  core 'mod  *’lth  the  direct 

examine t ion. 

Ill.  LOGAN;  Tho  sarno  thing  is  true  -ith  tho 
;x^mln~t  ion  in  chief. 

THE  PRESILENT:  Whrt  is  tho  Americ  n  or-ctice 
in  this  matter? 

!3.  I  ATT  ICE;  If  your  Honor  ol-ns~,  nlr.ost 
exactly  ns  outlineo  in  thos .  lin  s,  here  (referring 
to  document) ,  both  in  tho  notional  courts  'nc  th  . 
st^to  courts. 

THE  PR  ESI  LENT :  In  tho  points  hmo  ;o  in  by 
Kr.  Tnvonner . 

2-<R.  LOGAN:  Of  c  our  so,  tint  is  :xclu^ivo  of 

phases . 

KA.  I 'ATT ICE :  Y  s,  w,  rjvt  tnv:  lawsuits 
in  which  wo  hnvo  peases  os  wo  hnvo  here. 
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THE  PRSSILStT :  "'iv't  in  t u  Hn*  ish  erection, 

Hr.  Gnrr? 

HR.  COHYNS  CARR:  Substantinll'r  ns  hr;. 

Tno  point  in  Rule  2  about  stating  on  Mhos  =  b  h"lf  hi 
is  examining  hardy  arises  in  practice  b  cause  wo  v  ry 
s-lcoi  have  ens  s  /ith  so  many  o  fondants. 

!R.  LOGAN:  Or  phases. 

COI.’TS  CA  \R :  but  ynu  always  know  on 
whose  behalf  ho  is  caileo.  Othorwis  ,  I  think  tn  so 
rules  apply  to  our  prnctic  ,  also. 

MR.  TAVENNER:  But  I  inv  s  ;n  tint  v  ry 
thing  done  a  ounb.r  of  times  tint  wo  inv  •  asked  to  b 
cone  hero,  one  tint  is  for  couns  l  to  stat  ?  in  whose 
behalf  hi  is  calling  a  v/itn  ess  v/h  n  h  nuts  hir*-  on 
th.*  stand. 

THE  PRES ILEHT :  Hr.  C«rr  says  ho  don't 
;xp  .ct  tnat  nor  on  the  g  n  ral  phas  es.  But  p:r'.r.ps 
he  is  taking  a  practic'd  viewpoint.  Counr  1  calling 
tno  witness  "oulon’t  say  he  ropros.ntod  all  tne  o  f  .n- 
o'nts.  I  suppose  lie  would  b  satisfioc  to  sav,  ho 
appears  for  min.  ;  h  is  so  aking  or  b  half  of  inv  client. 
Tint  would  giv.  an  open  door  for  oth  r  defendants.  I 
con't  know  ho v;  that  would  work  out. 

;.R.  LOG '■  N :  That  is  a  point  v  discuss  c  at 
our  mo  ting,  ana  as  X  xplain^o  arli  r,  it  may  v  rv 
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*  c~tL 

loll  b  this  witness  v/ho  is  b  i  .p  ox'ri.n  c  is  in  no  vmy 
r  .lnt  c  to  th  c-'s  :  of  the  p-'rt'cular  attorn jy  who  is 
conducting  cir-  ct  xamlnntion,  nnc  tii  xnr  .ssion  was 
mad.  that  ho  didn't  thin)*  it  f~ir  to  b  asked  to  hav 
this  witness  rnd-  his  witness  "h  n  ho  itrs  just  doing  it 
for  th_  benefit  of  the  general  phase. 

THE  FRE3IDEIT:  'Vint  !'r.  Carr  die  sug.-.st  —  it 
•oulcn’t  bo  fair  to  ask  you  to  sa”  on  ’hose  boh°lf 
you  wore  calling  the  witness.  I  orn't  s'o  why  it 
woulcn't  bo  fair,  but  it  ^oulcn't  b-.  practical.  "'h^t 
havi.  you  to  s°v  about  tint,  r.  Ca~r?  You  hov  some 
fooo  reason  which  I'c  like  to  k  tow. 

I-R.  CO.  YdS  CARR :  ’"oil,  your  Honor,  wo  obs  rved 
curing  the  openings  th^t  an  opening  which  '»o  thought 
was  b-inp  rr.nde  on  behalf  of  -11  ta  defendants  turneo 
out,  *f  t  ;r  n  time,  tlv’t  some  dissented  from  it.  And 
in  tiie  s~ro  way  with  regard  to  "  witness,  unless  "»o 
know  who  ~re  the  c-ople  'ho  are  dissociating  themselves 
from  it  beforehand,  we  don't  know  those  'ho  aren't 
entitled  to  claim,  eith.r  to  examine  separately  or 
cross-examine. 

T..E  PRES  ILEI-'T :  I  ".'ill  hav.  to  "ajourn  further 
consideration  of  tnis  rratt.-r  until  one  o'clock,  ''ill 
tn-t  suit  everybody?  Or  I  coulc  take  it  four. 


I  Pi.  LOGAN:  One  o'clock. 


>.3 


T.*E  FR3S1L  2irT :  Gno 
(‘.'horeuoon,  ot 


o' clod:. 

093C  tne  proceeding 


vns  ncjourneo.) 
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THL  PRESIDENT:  lias  anybody  any  additions 
to  rrk...  to  t.hv,  dob  to? 

l.~,  LOOAN  I  co  not  know,  Judp.  .  I  think 
vfo  vo  iyplair..*d  our  position  this  rr.ornin?.  There 
is  not’  ir^  iror.-,  I  think,  that  v/«  can  add. 

T..  Pi  LSI  .  l'£:  ’Ml,  you  do  not  apr^o  with 
’  r.  T'V  n'-  r's  rmsitior.  o'*  this  rcornim’? 

:3.  LOG/'  I  re  ot  for  two  nd  f iv,. . 

Tii  PL  r  IOLI’T  •  But  for  individual  casos 
th.ro  is  no  obj.-ction.  It  is  only  on  the  phrsos  that 
you  v  objection,  isn't  It? 

!L.  LOGAi  It  is  th.  phas  s  that  aro 
troubling  us. 

iJ..  CUi! i *1  r’GH A? : :  do  not  know.  M  hevo 

not  arrivod  at  that  indivicu.  1  probl  m  y.  t.  V/o 
cannot  t  11  just  .xactly  how  that  will  develop. 

But  on  this,  numb.-r  ono,  is  there  apr..-e- 
ir.ont  on  number  ono,  :.'r.  Lo/an,  that  the  witness 
shall  only  bo  called  one..? 

13.  LOG.* i  ’  ithout  o.rir.ission  of  tho 
Tribunal,  ’"oil,  that  is  th-  course  that  ars 


followed , 
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•  TAV  i  ‘  r  Th  t  i  n” ns  th-t.  permission 
should  be  obtained,  when  thv  witness  is  or  the  stand 
the  first,  tire,  to  bring  him  back  egair  ,  if  jrou  ex¬ 
pect  to  bring  him*.  r.ot  to  v»ait  until  the  second 
tine. 

•  T\ .  CUlGTNGIiAMj  Thw  point  is  that  v.v 
should  b-  ware  before  h  cores  the  first  tine  ?s  to 
v/hether  or  not  he  should  be  preno.r  .d  to  testify  ns 

to  that  narticular  thin*,  or  if  he  should  be  prepared 
to  testify  as  to  all  that  he  knows,  or  ir  wo  ere 
''olrr  to  h,:ve  permission  to  rut  Mr.  b  cl:  the  second 
tin  .  e  should  not  have  that  n  *"ntt..r  of  speculation. 

!^.  LOGAN;  As  a  matter  of  feet,  that 
rotter  is  still  pend i nr  b.  for.,  th  •  Court  in  a  motion 
that  ve  radu. 

Tl.  Pf  CIDLMT.  Do  you  think  there  is  too 
much  bet  e.n  you  two  to  attempt  an  agreement  on 
these  ratters?  The  Court  ould  prefer  that  if  you 
would  r  rch  or.  . 


LOGAN 


’o  will  Sv  ;  wh  t  can  do, 


Jlld  . 


.  "ARPLL  Th  re  is  on-  obsv.Tvation  I 
should,  .like  to  male.,  your  ..enor .  That  is  this;  Our 
problem  is  riot  nearly  so  sim.nle  as  th.  prosecution's 
with  r^f^renee  to  th  s.  witn.  ss.  s  b..  cause  we  b  >vo  an 
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incividu.  1  case  to  prepare  for  every  man  in  that 
box.  home  times  these  witnesnoR  nr-*  called  in,  and 
v/.j  do  not  know  they  ar«  there;  and  thoy  could  bo 
placed  on  tlx  witness  stand  without  our  previous 
knowl  dgc  that  somebody  else  world  vs-j  them.  Incs- 
J.'uch  as  this  is  a  corrron  trial  and  not  a  joint 
trial  —  if  it  wer  .  a  joint  trial,  we  could  have  a 
cl  i  f  cor*- sol,  as  th  .  prosecution  ’"  c,  to  be  able  to 
corr  -Ma  everything.  Th  t  would  b.  on  proposition; 
hut  *t  is  imoosribl  :  to  to  that.  And  I  should  like 
to  ur g-j  th  Tribun-1  to  take  t: t  into  consideration 
on  this  ruli -g  with  r  f  r  re.  to  witness  s  b-.c^use 
other*  iso  v\.  ar  poin*-  to  be  in  trouble,  -.nd  vx*  ore 
liable  to  do  inestimably  damage  to  the  accvs  d. . 

1  do  not  think  you  will  find  that  there 
will  be  any  abuse  of  th-  rule;  and,  wherever  w.:  can, 
of  cours.. ,  vx  -./ill  inform  th  Tribunal  that  vx* 
intend  to  us  the  witness  .pain. 

•  -  •  Url  iht:  Furth  irmoix ,  of  cours-.,  the 
case  is  rot  all  prepared  .  t  one...  *’e  .re  preparing 
the  later  chases  as  th.  first  chases  ro  on,  just  as 
h-  prosecution  did,  end  we  may  not  kr ovv  if  v;e  need 
th. is  witn  ss  again. 

.1.  ’7.r-M..i'  Th.t  is  •  n other  item,  Then 
this  rroblerr  presents  itself:  It  is  quite  impossible 
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Tor  tlios^  o"  vs  who  cro  "orlclr?  o»  ot.hwp  r»'  sls, 
Because  of  tl  shnrtn.es  <->f  tire,  v.\*  !rv  to  ;.cb, 
of  cours,-,  or  our  first  eh- s-j  or  tl  is  cast.-,  crc  ;t 
is  quite  impossible  for  "any  ^f  vs  to  bo  in  court 
nc1  •  etch  t' ’  i trusses  '  f.  ell  tim*s.  Th  vitr.ss 
r.ny  fc  er  Hod  arid  bo  off  the  witness  s^trf’  h  frit  ve 
•  r  -  oven  owe rw  of  it.  And  wo  hnvu  to  co:  tinuo  poine. 
end  v/o  v.»  to  1  ^ep  sottirr  oi^r  deadline  up,  and 
ovr  do-clino  up  vr.  to  th  j  tir  vo  ar  o  poire?  to  bo 
ir  court,  ..re  it  "irosents  a  pro*  t  r^ny  probl  rs  that 
ti.o  orosocution  \ir.s  r.  v.r  co-  front<  :  vr  th  nor  could 
not  b-.  confronted  vitV . 

...  .  CLU  .  I,  Ciii/i  ;  Your  lienor,  on  number  one, 
oulc!  it  not  bo  butter  i  f  v?  ^!ust  bad  th..  rule  to 
announce  in  on..n  court,  at  th .  tir  a  the  vitn.se  is 
l  -avinr  the  stand,  that  he  will  be  r  ,c  U.-c’  for  such 
rt  such  a  pvnos'i  rather  than  sottlr"  th  n  rri ssior. 
of  the  Tribunal,  so  t.i  at  we  cc^  r  ly  -.*h.n  .  call 

or  Mr  that  his  testirory  is  not  to  be  eyh  usti.d  or 
that  v.*o  are  not  •  skinp  n  rmission? 

fI*- •  1  i Ojji.T ;  i  think  \u  would  have  to 
exercise  so’  e  control. 

*“'•  r-  '  -.11,  that  rumbi  r  or.  is  pond¬ 
ing  before  the  Court  in  a  motion  th  t  hs  be.  n  .icM, 

I  mean ,  it  coos  not  nroo  rly  b.lona  re. 
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T*.*  PPx  IDi:j  V:  a  h.  v  .  to  .xorcise  sn.  e 

control, 

i-  •  *  Hr.  Is  cnother  situation, 

your  honor.  I  r.rr.  c  lling  thin  to  your  Honor's  atten¬ 
tion  so  tint  you  may  b<.  fully  apprised  of  our  situa¬ 
tion.  On  these  "  .ne*r  .1,  overall  phases,  yjo  put  a 
witness  on,  a  nr'  it  ray  b  that  h  .•  ncy  b  able  to 
testify  in  favor  of  on.  caused  end  that  his  testi- 
rony  rr.ifrht  be  cl  trii  ,  nt  1  to  mother  accused .  In 
such  case  V7-*  should  li!:  to  r.  s-.rv.  that  witness 
until  tin  ior'j vidua 1  cases  are  out  on,  I  think  w« 
will  sr.Vv  thw  tire  of  the  Tribunal,  -nt'  it  dll  cer¬ 
tainly  five  us  sn  on  nor  trinity  to  stay  out  of  the 
courtroom  and  nr.-p-re  f  n  oth.  r  phns es.  Otherwise, 
v;  vdll  have  to  bj  in  tl.  r .  to  prot.ct  th.  interests 
of  our  clients  if  a  •  ■  it.no ss  ^o..s  on  who  is  htc  mo¬ 
nistic  to  the  interests  of  our  clV.nts. 

if  .  T  AV  .1  .if  e  waul '  object  to  tl  ct 
because  it  woui  '  put  thv  prosecution  in  the  position 
of  hnvirj?  to  cross-ex aciir-  on  on.,  rrttv.r  before  that 
v.d tn..:ss  is  heard  on  all  of  tU  ratters. 

’ •  hOG.'i.  :  * ’ell,  that  situation  is  the 

care  ,s  v/h.t  we  had. 

;  .  .  '■?’  .  .i- :  The  sane  as  what  v/e  were  con¬ 

fronted  with  you.  ’ *e  did  it  all  th.  tire. 


rt^r./.s:  tap....:., 

TAVijr;vr.  i  vnchrstood  you  to  r-ean 
that  v/hen  a  •'  tn.ss  too!:  th  stand  you  wen  tod  the 
r\?  t  to  examins  l.ir  lat.r  on  rrtt„rs  that.  V.  »- -*d 
touched  on  in  lis  cjcr.minr.tior.  That  is  whs t  I  under¬ 
stood  you  to  r.an, 

:P.  .. ’’jl'-  i  o,  A  wit  no  r>3  Roys  on  in  a 

f’ .-r.  r  *1  phase,  and  hi  testifies  generally  ns  to  rat- 
tors  which  co:  corn  all  th  •  occusc-d.  Ho  nay  have 
further  i-riC  rc'.ditionrl  testimony  which  -oes  to  the 
benefit  of  another  accused  in  the  box  but  •  hich 
miql.t  .  detriment.'  1  to  n  third,  or  fourth  and  if 
v/u  are  requir  d  to  xheust  all  o'*  his  testimony  at 
tho  tive  cores  on  the  itm.ss  stand.  the  first 
ti:i. ,  i4-  v.’oulc  rear,  th.t  cv.ry  dtf.nse  counsel  would 
have  to  be  in  th  courtroor.  at  ell  tires  that  wit¬ 
ness  .s  r.r  on  rrd  th  t  w.  couldn't  qo  ahead,  and  pr 
nare  our  case, 

.’a  .  TAVhKl  wr  :  I  s  e  your  point,  I  thought 
you  rar.nt  h. .  would  r.o  c herd  and  testify  as  to  ore  and 
that  you  still  v-rnt..d  the  ri*»'*t  to  t.  y?rlre  as  t0 
of  ers . 

I  !F? .  '  .  HR.”  i  ho,  I  didn't  mean  that, 

.  .  LOG/T  Do  you  think  th.ov  is  a  possi¬ 
bility  of  *«ttir.*  together,  hr,  Korvitz,  to  S:.  if  v,w 
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cm  c'o  sor  .  thinT?  I  think  i:.  ybu  v..  coulC. 

•  •  I’U1  i-  .  I  thought  V;  vj-wTw  r^acly  to 
<r„t  to^cth^r  this  rnrnin*;. 

iliL  PF.hSI  DLi  j  „  oulrl  ir.;u  c^rnlot 
r gr.;.r.  .nt  on  this  if  v  conic'  q(;t  it.  ’  c  ray  not. 
T<.  LOG. 'J  ;  l  think  \:  can  .'o  it. 
il-  .  ivPL’-.«. 1  .Vi  •  That  in  iron.  s  tisfactory. 

U..  vvrj<Lr  I  think  cm. 


IT  .  LOG  MI:  I  think  so. 

THL  T  ID.'  ,'T;  ’  j  v.'ill  r  ^.ut  yon  "pain, 

•'wntl-ryn,  /s  soon  s  you  aru  r  ?.Gy  on  it,  \\  will 
-  />r.mcr  ,f'  to  r-jft  ynv, 

(  'hm  .upon,  at  1310,  tlv  nroc^od- 
irrs  w  .ru  cmcluc  .cl .) 


r 


